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CHANDLER, J., FOR THE COURT:

1.  After ajurytrid, CharlesLafayette Magee was found guilty of murder and sentenced to lifein the

custody of the Missssppi Department of Corrections. Magee appeals, and rai ses three assgnments of

eror: (1) whether trid counsd's confusion of the issues of competency and sanity condtituted ineffective

assistance of counsd; (2) whether the tria court committed reversible error by failing to order a hearing to

determine Magee's competence to stand trial; and (3) whether the earned time provison of Missssppi



Code Annotated section 47-5-139 (1)(a) violates Magee's rights to due process and equal protection of
the law.
2. Finding no error, we afirm.

FACTS
113. OnJdune 1, 2000, the body of Ddia Shambachwas found inNine MilesLake under the Old Stage
Road bridge in Jackson County. An autopsy showed that the cause of Shambach's death was drowning.
Investigators withthe Jackson County Sheriff's Department discovered that, onthe night of May 30, 2000,
Shambach had |eft the Miss-A-Bama bar in the company of Magee. Magee had told another bar patron
that he was going to drive Shambach home. The investigators brought Magee to the sheriff's department
for questioning.
4.  After waving his rights, Magee confessed to having thrown Shambach off the bridge. Magee
stated that he and Shambach had become acquainted at the bar and Ieft the bar together inhisvan. Magee
drove to the bridge onOld Stage Road and parked. Shambach offered Magee sex in exchange for asum
of money, and he baked a the price. She dapped hmonthe shoulder. Magee became angry and exited
the van; Shambachfollowed. Shambach approached Magee and he punched her in the face. Shambach
fel down and her head struck therailing of the bridge. Magee lifted Shambach off the ground and threw
her over therailing. He waited afew minutes and then returned to the bar.
5. Before the trial, Magee served notice uponthe State of hisintent to rely onthe defense of insanity.
Thetria began on September 2, 2003 and ended on September 4, 2003. When the State rested, Magee
declined to put on any evidence, thus withdrawing hisinsanity defense. The jury was instructed onmurder
and mandaughter, and returned a verdict finding Magee guilty of murder.

LAW AND ANALY SIS



|. TRIAL COUNSEL WASCONSTITUTIONALLY INEFFECTIVEASHEDID NOT KNOW THE
DIFFERENCE BETWEEN A PRE-TRIAL COMPETENCY HEARING AND AN AFFIRMATIVE
DEFENSE OF INSANITY.

T6. On May 3, 2001, Magee's firg trid counsdl moved for funds to have Magee evauated for his
competence to gand trid, and the motion was granted. Apparently, no competency evauation was
performed pursuant to the court order. Due to a conflict of interest, on July 25, 2001, Magee'sfir trid
counsdl withdrew from the case. The court gppointed substitute counse five days later.

17. Magee, with new gppellate counsel, arguesthat his subgtitute counsel's performance was deficient
because counsd confused Magee's affirmative defense that he was insane at the time of the crime withthe
issue of Magee's competence to stand trid. Magee argues that this error prejudiced him because, had
substitute counsal not confused theseissues, counsdl would have obtained a menta examinaionevaduding
Magee's competence. Along with his brief, Magee has submitted extra-record documents to support his
contentions that he was incompetent to stand trid and that his counsdl was deficient for failing to have
Magee examined for competence.

118. The case of Read v. State, 430 So. 2d 832, 841 (Miss. 1983), established that a convicted
crimind is permitted to raise the issue of ineffective assstance of counsd ondirect appea. Whenthisissue
isrased, this Court's review is grictly limited to the appellate record. 1d. We may determine the merits
of thedamonly when"(a) . . . the record affirmatively shows ineffectiveness of congtitutiona dimensions,
or (b) the parties stipulate that the record is adequate and the Court determinesthat findings of fact by a
trial judge able to consider the demeanor of witnesses, etc. are not needed.” 1d. If these two conditions
are unmet, this Court should review the other issuesin the case; if we otherwise affirmthe conviction, we
should do so without prejudice to the defendant's right to rai se the issue of ineffective ass stance of counsel

through appropriate post-conviction proceedings. 1d.



T9. Inthe ingant case, the parties have not stipulated that the record is adequate for gppellate review
of the issue of ineffective assistance of counsd. We proceed to determineif therecord "affirmatively shows
ineffectiveness of condtitutiona dimensions.” If this Court determines that the record affirmatively shows
condtitutiona ineffectiveness, "then it should have been apparent to the presding judge, who had aduty .
.. todeclareamidrid or order anew trid sua sponte.” Colenburg v. State, 735 So. 2d 1099, 1102 (118)
(Miss. Ct. App. 1999). In other words, for this Court to reach the issue of ineffectiveness of counsdl on
Magee'sdirect appedl, therecord must show that counsdl's performance was so deficient that the trid court
had a duty to declare amidrid inorder to prevent amockery of justice. Id. (ating Parhamv. State, 229
So. 2d 582, 583 (Miss. 1969)).

910.  This Court applies the two-part test from Strickland v. Washington, 466 U.S. 668 (1984), in
reviewing dams of ineffective assstance of counsd. McQuarter v. State, 574 So. 2d 685, 687 (Miss.
1990). Under Srickland, the defendant bears the burden of proof that (1) counsel's performance was
deficient, and (2) that the deficient performance prejudiced the defense. 1d. This Court looksat the totdity
of the circumstances in determining whether counsel was effective.  1d. Thereisa strong but rebuttable
presumption that counsel's performance fdl within the wide range of reasonable professonad assstance.
Id. The presumption may be rebutted with a showing that, but for counsel’s deficient performance, a
different result would have occurred. Leatherwood v. Sate, 473 So. 2d 964, 968 (Miss. 1985).

11. Inreviewingthisissue, we do not consder the extra-record documents whichMagee has attached
tohisbrief. Read, 430 So. 2d at 841. Therecord doesnot affirmatively show that Magee was prejudiced
by any deficient performance by subgtitute counsd. While Magee complains that he was prejudiced by
counsd 'sfaluretorequest amentd eva uationof M agee's competenceto stand trid, the record showsthat,

onJanuary 24, 2002, the trial court granted Magee's motion to have Magee examined "for the purpose of



evauating, (a) whether or not he hasafactua aswell as rationd understanding of the nature and object of
the legd proceedings againg him, and has the ability to reasonably assst hisattorney inthe preparation of
hisdefense. . .." Thislanguage paraphrased the standard for assessng competence to stand trid, which
is "whether the defendant has 'sufficient present ability to consult withhislawyer witha reasonable degree
of rationa undergtanding’ and 'has arationa aswell as factud understanding of the proceedings against
him." Snow v. State, 800 So. 2d 472, 489 (161)(Miss. 2001) (quoting Duskyv. U.S., 362U.S. 402, 402
(1960)). Thus, contrary to Magee's characterization of the proceedings bel ow, subgtitute counsdl moved
for amentd evaluation of Magee's competence to stand trid and the motionwasgranted. The transcript
showsthat this mentd evaduationwas performed. Magee has utterly failed to show prejudice because the
very omisson of which he complainswas, in fact, accomplished.

12. Magee ds0 contends that his subgtitute counsd was deficient because he confused the need for a
competency determination with Magee's insanity defense. Uniform Rule of Circuit and County Court
Practice 9.06 prescribesthe procedure for determining a defendant's competence to stand trial. Rule 9.06
providesthat, if the trid court has areasonable ground to bdieve the defendant isincompetent to stand trid,
the court must order a menta evaluation and conduct a hearing to determine competence. Magee avers
that his counsel was confused because counsd filed a pre-trial motion to try Magee's defense of insanity
separately from the question of whether Magee committed the acts congtituting the crime of murder.
Magee contendsthat his counsdl's request to bifurcate his trid showed that counsdl had confused the issue
of sanity, which isusudly determined in asingle jury trid dong with the other issuesin the case, with the
issue of competence, whichis determined ina separate hearing by ajudge. URCCC 9.06. Mageeargues
that, had his counsal recognized the procedural differencesbetweensanity and competency, counsel would

haverequested acompetency hearing or otherwise pursued the issue of Magee's competencetostand trid.



113.  Therecordevincesthat counsd's performance wasreasonable. Counsd'smotiontotry separately
the issues of insanity and the merits of the case was a defense strategy that has been used in other

jurigdictions. See U.S.v. Duran, 96 F. 3d 1495, 1499 (D.C. Cir. 1996) (dtating that, if the defendant has
a merits-based defense and an insanity defense that are incompatible, and it appears likely that either

defensewill be adversdly affected by ajury hearing evidence regarding the other, the district court should

bifurcatethe trid for a separate presentation of the two defenses); Statev. Moses, 320 N.W.2d 581, 583
(lowa 1982) (holding that the tria court correctly denied the defendant's motion for a bifurcated tria at
which sanity would betried separately); Statev. Boyd, 280 SE. 2d 669, 675 (W. Va 1981) (dating that
the right to a bifurcated trid lies within the sound discretion of the trid court). At a hearing, Magee's
subgtitute counsdl stated that he was pursuing a bifurcated tria because he was concerned that, if Magee's
insanity defense was presented to the jury dongside the merits of the case, autopsy photographs and other

evidence might prejudice Magee's insanity defense. It is clear to this Court that counsd's pursuit of a
bifurcated trid for Magee wastrid strategy and did not evince confusionon counsd'spart. We cannot say
that therecord afirmatively showsthat M agee's subgtitute triad counsel was conditutiondly ineffective. We
dismiss Magee's dam of ineffective assstance of counsel without prejudice to his ability to seek post-

conviction rdief on this ground.

1. THE TRIAL COURT HAD AN AFFIRMATIVE DUTY TO CONDUCT A COMPETENCY

HEARINGANDFIND MAGEE INCOMPETENT SUA SPONTEBECAUSEINDICATORSWERE
PREVALENT TO SHOW MAGEE HAD MENTAL HEALTH PROBLEMS.

14. Mageearguesthat, though his attorney did not request a competency hearing, the tria court should
have conducted a competency hearing sua sponte. Indeed, a defendant has aright to be tried only while
competent and cannot waive hisright to have the trid court determine his competency to sand tria. Pate

v. Robinson, 383 U.S. 375, 377, 384 (1963). Thus, "'[€]ven wheretheissue of competency to stand tria



has not been raised by defense counsd, the tria judge hasan ongoing responsibility to prevent the trid of
an accused unable to asss in hisown defense” Howard v. State, 701 So. 2d 274, 280 (Miss. 1997)
(quotingConner v State, 632 So. 2d 1239, 1248 (Miss. 1993) (overruled on other grounds)). Uniform
Rule of Circuit and County Court Practice 9.06 reflectsthis principd. Therule provides, in pertinent part:
If before or during trid the court, of its own maotion or upon motion of an atorney, has
reasonable ground to believe that the defendant isincompetent to stand trid, the court shall
order the defendant to submit to a mental examination by some competent psychiatrist
selected by the court . . . . After the examination, the court shal conduct a hearing to
determine if the defendant is competent to stand trid. After hearing al the evidence, the
court shal weigh the evidence and make a determination of whether the defendant is
competent to stand tridl.
The United States Supreme Court has held that a defendant is competent to stand trid if he has'aufficient
present ability to consult withhis lawyer withareasonable degreeof rationa understanding™ and "'arationa
aswdl| asfactuad undergtanding of the proceedings againgt him." Show, 800 So. 2d at 489 (quoting Dusky,
362 U.S. a 402). Our supreme court has further refined the test for competency in Missssippi, holding
that a competent defendant is one
(2) who is able to percelve and understand the nature of the proceedings; (2) who is able
to rationdly communicate with his attorney about the case; (3) who is able to recall
rlevant facts, (4) who is able to testify in his own defense if gppropriate; and (5) whose
ability to stisfy the foregoing criteriais commensurate withthe severity and complexity of
the case.
Howard, 701 So. 2d at 280.
115.  According to Rule 9.06, the trid court must order a mentd evauation and conduct a competency
hearing if the court has a reasonable ground to believe the defendant isincompetent. On review of atrid
court'sdecisonto forego acompetency hearing, this Court inquireswhether thetrid court had areasonable

ground believe the defendant was incompetent. Howard, 701 So. 2d a 280. To determine whether the

trial court had such reasonable ground, we gpply the test enunciated inLokosv. Capps, 625 F. 2d 1258,



1261 (5th Cir. 1980): "Did the trid judge receive information which, objectively considered, should
reasonably have raised a doubt about defendant's competence and aerted him to the possihility that the
defendant could neither understand the proceedings, nor rationdly ad his attorney in his defense?"
Howard, 701 So. 2d a 281. Some information that has been considered probative of a defendant's
competency are the defendant's demeanor during the proceedings and defense counsdl's tatementsto the
court that the defendant is unable to rationdly consult withcounsel or assstinhisown defense. 1d. at 283.
A mentd evaluationfinding the defendant competent to stand trial may support the tria court's decision to
forego a competency hearing. Conner, 632 So. 2d at 1251.

116. Magee argues that the record evidence shows theat the triad court had a reasonable ground to
believe Magee was incompetent to stand tria and, therefore, the court should have conducted a
competency hearing though none was requested by defense counsdl. We review the pertinent record
evidence. Magee's videotaped confessionrevedss that he appeared to understand the questions asked of
him and was responsve and cooperative. At amotion hearing on May 3, 2001, Magegsfirs trid counsdl
informed the court that Magee had been treated by a psychiatri<, that he had been committed to the state
hospita in the past, and that he was hearing voices while incarcerated at the Adult Detention Center. The
court granted fundsfor amentd evduation. Thereis no indication that the evauation was conducted. On
December 20, 2001, the defense noticed the state of Magee's intent to rely on the insanity defense and to
rely on the testimony of an expert witnessto the effect that Magee had beeninsane at the time of the crime.
On January 24, 2002, the court ordered that a mentd evauation be performed to assess Magee's
competence and sanity at the time of the crime. The transcript indicates that the eva uation was performed

at the state hospital on or about January 27, 2003.



17.  On duly 2, 2003, Magee filed a "Mation to Cease Administering Anti-Psychotic Drugs to the
Defendant Within One Week Prior to Trid and Throughout Trid." Magee wished to support his insanity
defense by having the jury observe his demeanor while unmedicated. Magee's attorney said that he did
not believe Magee would pose a threat if unmedicated. The court granted the motion because it was
unopposed by the State and there was no compdlling reason that Magee be medicated at the trid. See
Harrison v. State, 635 So. 2d 894, 905 (Miss. 1994) (citing Riggins v. Nevada, 504 U.S. 127, 135
(1992)). Since Magee had attacked corrections officers while incarcerated and awaiting trid, the court
ordered that Magee be restrained during the trid in a manner invisble to the jury and that extra security
personnel be present inthe courtroom. Thereisnoindicationthat Mageewasdisruptive at thetrid. When
thetrid court asked Magee if he understood that he waswaiving his rightsto testify inhis own defenseand
to present hisinsanity defense, Magee replied, "yes," to each question.

118.  Additiondly, the transcript indicatesthat the court and parties possessed a report of the results of
Magee's January 27, 2003 competency evaduetion at the state hospitd.  The results were based on an
examinationof Magee induding psychologica testing. Neither the report nor the results of the examination
are part of thetria record. Therefore, this Court does not have dl of the information that was before the
lower court that bore on Magee's competence to stand trid. When, as in the ingtant case, the trid court
does not make express findings on its decision to forego a competency hearing, this Court "must assume
that the trid court objectively considered dl the facts and circumstances, induding those which are not
avaladle to this Court, which bore upon [the defendant's] competence to sand trid.” Conner, 632 So.
2d a 1251. The state hospitd's conclusions regarding M agee's competenceto stand trid, rendered after
psychologicd testing, were likely highly probative of Magee's competenceto sand trid. We must assume

that the mentd evauation, considered inconjunctionwiththe other facts and circumstancesrecited above,



dispdlled any reasonable doubt in the lower court's mind that Magee could be incompetent to stand tridl.
On this record, we cannot say that the lower court had a reasonable ground to conduct a competency
hearing.
19. Magee dso argues that the trid court's grant of funds for a mentad evduation in May 2001
amounted to a finding of a reasonable ground to bdieve that Magee was incompetent to stand trid.
Therefore, he argues, Rule 9.06 required that M agee be givena competency hearing. Rule 9.06 does state
that the court, upon a reasonable ground to believe the defendant is incompetent, shal order a mentd
evauation and conduct a competency hearing. Buit, the trid court may order amenta examination of the
defendant even without a reasonable ground to believe the defendant is incompetent. Mississippi Code
Annotated § 99-13-11 (Rev. 2000) provides:

Inany crimind actioninthe drcuit court inwhichthe mental condition of a person indicted

for a fdony is in question, the court or judge in vacation on motion duly made by the

defendant, the digtrict attorney or on motion of the court or judge, may order such person

to submit to amenta examinationby acompetent psychiatrist or psychologist selected by

the court to determine his ability to make adefense; . . . .
Thus, under section99-13-11, acircuit court may order amenta eva uation of the defendant evenwithout
areasonable ground to believe the defendant isincompetent. Theissue of the defendant's mental condition
need only be in question to enable the court to order an evduaion. The trid court's order of a menta
evauation for Magee was not afinding of reasonable ground entitling Magee to a competency hearing.
120.  This concluson isin accordance with Howard and Conner. In those cases, the trid court had
ordered the defendant evaluated for competency, and the supreme court reviewed the menta evauation

dongwithdl the other pertinent evidence to determine whether the tria court had a reasonable ground to

conduct acompetency hearing. Howard, 701 So. 2d at 281; Conner, 632 So. 2d at 1251. TheHoward

10



and Conner courtsdid not hold that the defendant was entitled to a competency hearing Smply because
the court had ordered a mentd evauation. Thisissue iswithout merit.
1. MISSISSIPPI CODE ANNOTATED SECTION 47-5-139 VIOLATES FORTY YEAR OLD
MAGEE'S DUE PROCESS AND EQUAL PROTECTION RIGHTS BY SUBJECTING HIM TO
GREATER PUNISHMENT FOR HIS CRIME THAN OTHERS SENTENCED TO LIFE AT AGE
FIFTY OR OLDER, AND BY DENYING HIM ACCESSTO THE COURTS SIMPLY BECAUSE
OF HISAGE.
721. Magee was sentenced to life in the custody of the Missssippi Department of Corrections.
According to Mississippi Code Annotated § 47-5-139 (Rev. 2004),

(2) An inmate shdl not be digble for the earned time dlowance if: (8) the inmate was

sentenced to life imprisonment; but an inmate, except an inmate sentenced to life

imprisonment for cgpita murder, who has reached the age of sixty-five (65) or older and

who hasserved at least fifteen (15) years may petitionthe sentencing court for conditiond

relesse;
Magee argues that section 47-5-139 (1)(a) is uncongtitutiona becauseit violateshisrightsof due process
and equd protection by basing digibility for the earned time dlowance on an age-based digtinction. He
argues that, because he was forty a the time of the filing of his appdllate brief, he would have to serve
twenty-five years before reaching age sxty-five and being ale to petition the sentencing court for
conditiond release, while someone who was fifty at the time of his conviction would only have to serve
fifteenyearsbefore being able to petition. Hearguesthat section47-5-139 (1)(a) effectively lengthens his
sentence.
922. TheMississppi Supreme Court addressed thisargument inMartinv. State, 871 So. 2d 693, 702
(1133) (Miss. 2004). Martin was sentenced to life imprisonment and, like Magee, argued that section 47-
5-139 (1)(a) made an uncongtitutiond age-based didtinction that lengthened his sentence. 1d. at (31).

The court held that thisissue was not ripefor review on Martin's direct apped from his crimind conviction

because Martinwas not incarcerated pursuant to section 47-5-139 (&)(1). 1d. at (1133). Thecourt stated

11



that the proper avenue for an attack on this Satute would be in amotion for post-conviction rdief. 1d.
Further, the court found that section47-5-139, by soecifyingcriteriafor assessngwhether a prisoner could
be considered for earned time alowance, did not violate Martin'sright of due process or equal protection.
Id. Based on the clear holding of Martin, Magee's argument is without merit.

9123. THE JUDGMENT OF THE CIRCUIT COURT OF JACKSON COUNTY OF
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF THE
MI1SSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL COSTSOFTHIS
APPEAL ARE ASSESSED TO JACKSON COUNTY.

KING, C.J.,BRIDGESAND LEE, P.JJ., MYERS, GRIFFIS, BARNES AND ISHEE,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.
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